Abstract
Introduction
This article examines the appropriateness and effectiveness of the South African government policies and the right to have access to health care services. Health care availability is the primary source of inequality in contemporary society and in this regard South Africa is not different (Roston, 2005) . During the draconian apartheid regimes, health services and delivery in South Africa were based on deliberate racial segregation policies and laws that removed the previously disadvantaged black persons from access to adequate health facilities. This unequal access to health care was used as an integral part of the apartheid regime to maintain White supremacy (Price, 1986) . Even, in the current democratic dispensation, the problem is still inherent because, approximately forty percent(40%)of South African youths and adults remain unemployed; they do not have either adequate housing or access to pipe water dwelling, and close to fifty percent(50%) lack access to hygienic toilet facilities (Price, 1986) .
These and other factors make South Africa to still remain as one of the most unequal societies in the world, and nowhere is this more apparent than in the two-tier health system made up of an under-funded public sector serving the needs of the poorer sixty eight percent (68%) of the population, and a resource guzzling private sector serving the rest (Bachenberg et al. 2011) . The private sector, operating in a weak regulatory context, is inclined towards excessive cost inflation while locked into a system offering declining benefits, in which the consumer has come to bear an increasing portion of the financial burden (Ncayiyana, 2008) . Andrews (2000) described the unequal access to health facilities thus "Health services in South Africa were divided according to race, geographic location and whether they were public or private services. The best services were provided in big cities to white people, who could afford medical aids and could go to private doctors and hospitals." As most black people could not afford private health care services, they had to make use of racist and inaccessible public health services (Andrews, 2000) . Apartheid laws offered very little help to poor, black South Africans when they were ill (Aliber, 2003) . The health system also failed to adequately address the health problems of the majority poor. Most of the money, doctors and equipments were used to address the complicated and expensive health needs of white patients, for example open heart transplant (De Vos, 2009) .
The public sector depends on budget allocations determined largely in the context of the budget process rather than any explicit policy or plan. The allocations do not take into account such factors as population changes (including immigration) and changes in morbidity patterns (de Vos et al. 2007 ). Consequently, an over resourced private sector is coexisting alongside a public sector characterised by declining health budgets. In real terms, a growing burden of disease due to the HIV/AIDS pandemic, worsening health status indicators, the resurgence of communicable diseases and human resource shortfalls (Kahn, 2006) . Health care services are often expensive and most people do not have access to private medical aid to pay for expensive treatment. There is a general shortage of doctors and nurses. This could be as a result of some doctors and nurses leaving the country for better salaries overseas. Due to this fact, many of the available doctors and nurses are overworked. (Price, 1998) .
The democratic Constitution of South Africa has outlawed any form of racial discrimination and guarantees the principles of socio-economic rights including the right to health care. It is against the background of this that this paper seeks to explore the pitfalls and prospects facing the protection of human rights to health services in a predominantly poor and unequal society. Attempts to deal with these disparities and to integrate the fragmented services that resulted from fourteen health departments (serving the four race groups, including the Bantustans) did not fully address the inequities (van Rensburg and Benatar, 1993) .
In South Afrca, there are two-tiered health systems, public and private, based on socio-economic status and it continues to perpetuate inequalities in the current health system (Migué, 2002) . Attempts to reform the health care system have not gone far enough to extend coverage to bring about equity in health care. In many areas access to health care has increased in the public sector, but the quality of health care services has deteriorated and remains poor (Coovadia et al. 2009 ) According to the National Health Insurance(NHI) in South Africa, Policy Paper the public health sector will have to be significantly changed to shed the image of poor quality services that have been scientifically shown to be barrier to access of adequate and quality health services (NHI )
Objectives of the Study
The objectives of the article are to examine how everyone in South Africa have been able to derive benefits from the constitutional promise of section 27 which provides that everyone has right to adequate health care. It also examines how to improve the quality of health services delivery in the public sector especially to the previously disadvantaged poor and the vulnerable.
Literature Review
The concept of health care services is not new in the South African legal system (Coovadia et al. 2009 ). Scholars have already researched on the right of access to health care services . According to Ngwena (2000) , "the new South Africa is taking a holistic approach to respect health care as a basic human right." The Human Rights Commission has been monitoring the realisation of the right to health care services (Ngwena, 2000) . The government's role is to encourage efficient use of resources and equally distribute resources to required positive constitutional duties to enforce the right to health care services (Sarkin, 1998) . Ngwena (2000) observed that "our courts are given jurisdiction to adjudicate over matters of policies, including budgetary appropriations. A right of access to health care means being able to access health care that is affordable, available and effective ( Campbell et al. 2000) . As part of its social responsibility, government state must seek to deliver a package of essential health services according to universal standards within a scheduled period of time (Chopra et al. 2009 ).
Pieterse (2007) also sees health care as a basic human right issue. He states that "section 27 (1) (a) determines that 'everyone' is entitled to access health care services may be understood to indicate that rationing decisions may not be discriminatory and should adhere to the dictates of the right to equality. When read with the obligation of the state to "respect" the right in the Bill of Rights in section 7 (2) of the Constitution, section 27 (1) (a) may further be understood to require that rationing process and decisions respect existing access to health care services and may not have the effect of obstructing diminishing access (for instance, directing resources away from provision of services to which patients already have access .
According to Mubangizi (2007) , he provides that health is a basic human right issue as well. He states that "the right to health is grounded on the fact that they guarantee everyone the right of access, not only to important components of adequate standard of living, but also to things that are ordinarily regarded as basic necessities of life."
It is submitted that South Africa has taken the bold step by recognising health as one of the necessities of life, and by constitutionally entrenching this right in the 1996 Constitution (Mabidi, 2013) .
In the words of Mandela (1991) The term 'health services' is defined in section 1 of the National Health Act 61 0f 2003 as-(a) health care services, including reproductive health care and emergency medical treatment , contemplated in section 27 of the Constitution; (b) basic nutrition and basic health care services contemplated in section 28 (1) (c) of the Constitution; (c) medical treatment contemplated in section 35 (2) (e) of the Constitution; and (d) municipal health services (Nienaber, 2009) . The Constitution contains a number of different references to health care services and medical treatments. South Africa is a society in which there are great disparities in wealth. Millions of people are living in deplorable conditions and in great poverty ( Klasen, 1997 ). There is a high level of unemployment, inadequate social security, and many do not have access to clean water or adequate health services. These conditions already existed when the Constitution was adopted and a commitment was made to address them, and to transform our society into one in which there will be human dignity, freedom and equalityat the heart of our new constitutional order (Greenstein, 2006) .
The constitutional commitment to address these conditions is expressed in the preamble of the Constitution which, after giving recognition to injustices of the past, states:
"We therefore, through our freely elected representatives, adopt this Constitution as the supreme law of the Republic so as to-Heal the divisions of the past and establish a society based on democratic values, social justice and fundamental human rights; Improve the quality of life of all citizens and free the potential of each person."
This commitment is also reflected in various provisions of the Bill of Rights For instance in section 7 where the Bill of Rights is described as the cornerstone of democracy in South Africa and as affirming "the democratic values of human dignity, equality and freedom."
In particular section 26 deals with the right to have access to adequate housing and section 27 of the Constitution deals with the right to have access to health care, food and social security.
Research Methodology
The methodology for this study is qualitative analytical approach. Consequently, a combination of legal comparative and legal historic methods, based on jurisprudential analysis, was used. Legal comparative method was applied to find solutions, especially in the interpretation of access to health care services. Concepts were analysed and arguments were developed around the issues of access to health care. A literature and case law survey of the constitutional prescriptions and interpretation of statute were examined and applied.
Exploring Constitutional Promise of Section 27 of the Constitution
Section 27(1)(2)(3) provide that "everyone has the right to have access to health care services, including reproductive health care, sufficient food and water, and social security. Appropriate social assistance is also provided for people if they are unable to support themselves and their dependants.. The state is obliged to take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights (Sunstein, 2001) . Finally in this regard, no one may be refused emergency medical treatment." Section 27 (2), which requires the state (only the state) to take reasonable legislative and other measures in order to achieve the progressive realisation of the right of access to health care services . The state limited the right to health care services, as stated in section 27 (1) "the right to have access to," instead of "having a right to" (Mubangizi, 2008) . According to the Limburg principles on the implementation of the International Covenant of Economic, Social and Cultural Rights Para 21 pp. 63-78 in Economic, Social and Cultural Rights: A compilation of Essential Documents International Commission of Jurists, 1977, progressive realisation does not imply that the state can defer indefinitely, efforts for the full realisation of the right. On the contrary, state parties are to "move expeditiously as possible towards the full realisation of the right and are required to make immediate steps to provide a minimum core entitlement (De Schutter , 2009 The first socio-economic rights matter to reach the Constitutional Court in Soobramoney v Minister of Health, Kwazulu Natal 1997 (12) BCLR 1696 (CC). The appellant, a 41 year old, was in the final stages of chronic renal failure. He had been receiving renal dialysis through private care, but had exhausted his funds. Without dialysis, he would die sohe sought dialysis from a state renal unit, but his request was declined on account of limited resources. The unit's budget allocation from the provincial health authority did not provide sufficient dialysis machines, bed spaces, or health care personnel have to meet the demand for dialysis.
The appellant brought his claim under section 27 (3) of the Constitution, dealing with emergency treatments that argued, when read together with the right to life in terms of section 11 of the Constitution, obligated the state to provide ongoing renal dialysis. The court dismissed the claim, since the situation was not an emergency calling for immediate remedial treatment. It was an ongoing or chronic state of affairs, resulting from an incurable deterioration of the applicant's renal function (Choma, 2009) . Therefore, section 27 (3), stating that "no one may be refused emergency medical treatment", did not give such a person a right to be admitted to the dialysis program at state hospital (Choma, 2009) .
The Constitutional Court held that the applicant could not succeed in his claim and found that the denial of the required treatment did not breach the section 27 (1) right of everyone to have access to health care services, and the section 27 (3) right to emergency medical treatment. This decision "represents the low water-mark in relation to the application of socio-economic rights by the court." (Devenish, 2007) .
This case highlights the availability of resources as the crucial consideration when determining the enforcement of a socio-economic right against the state. In this regard, the Court failed to inquire whether priorities within the provincial and national governments' health care budgets were in consonance with its constitutional obligation (Ngwena, 2000) . The Constitutional Court has on a few occasions described what the "duty to take reasonable steps" means. In the case of Minister of Health & Others v Treatment Action Campaign (TAC) 2002 (5) SA 721 (CC), the TAC took the Government to court to challenge the state's policy on mother-to-child transmission of HIV. The Court decided: children are especially vulnerable and their needs are "most urgent" because, if they do not get access to nevarapine, they will die. In cases like these, poor children depend on the state to save their lives, and the Government's policy not to provide these life-saving drugs, was therefore unreasonable and unconstitutional.
Refugees and undocumented migrants
The Refugees Act 130 of 1998 refers to refugees as people who have been granted asylum in South Africa in terms of the Act. A person qualifies for refugee status if that person, owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his or her nationality and is unable to, or owing to such a fear unwilling to avail him or herself to the protection of that country in terms of Section 3 (a) of the Act.. A person also qualifies for refugee status if compelled to leave his or her country of origin due to war or events which seriously disturb public order in the country or part of it. Once granted refugee status, the status is regularly reviewed and a person's refugee status ceases if the circumstances which gave rise to the recognition of refugees cease to exist and no other circumstances justify continued recognition as a refugee in terms of section 5(e).
Section 27 (1) (g) of the Act which states that: a refugee is entitled to the same basic health care and basic primary education which the inhabitants of the Republic receive from time to time. This means that all refugees, illegal immigrants, asylum seekers and undocumented migrants should enjoy the right to health care services together with South African citizens (Pieterse, 2004) .
In Khosa & Mahlaule v Minister of Social Development 2004 (6) SA 505 (CC); the Constitutional Court considered whether the law could exclude permanent residents from accessing certain forms of social security. In terms of the Social Assistance Act 59 of 1992, only South African citizens were entitled to access old age pensions, child supports grants and care dependency grants. But in terms of the Constitution, everyone has a right to social security, including social assistance where necessary (Choma, 2010) .
The Constitutional Court found that it is unconstitutional to deny permanent residents access to social grants, in
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cases where they would otherwise qualify. The court made the following crucial distinction between permanents residents and temporary (including illegal) residents: "the exclusion of all non-citizens who are destitute, however, irrespective of their immigration status, fails to distinguish between those who have become part of our society and have made their homes in South Africa, and those who have not." (Brand and Heyns, 2005) .
The Court did not consider whether other non-citizens other than permanent residents should be entitled to access social security (as the applicants before the Court were all permanent residents), nor did not it consider whether access to public health care services should be treated in the same way as access to social security (as the issue was not before them).
Undocumented migrants refer to people who are unlawfully in South Africa because of illegal entry, expiry of legally acquired work, study or visitors permits or because they have not yet applied for asylum seeker status (Fish, 2013) . In the case of Lawyers for Human Rights v Minister of Home Affairs 2004 (4) SA 125 (CC). The Constitutional Court considered the rights of illegal immigrants who are detained at ports of entry pending their removal from the country. In its judgment, the Court rejected the state's argument that illegal foreigners have no right to claim constitutional protection. However, the Court held that it is reasonable and justifiable to limit the rights of illegal foreigners to freedom and security, thereby upholding the arrest and detention sections of the Immigration Act 13 of 2002.
Adequate medical treatment in prison
In South Africa, prisoners enjoy a direct and immediate entitlement to the goods and services guaranteed by the constitution . It is the duty of the State to provide antiretroviral treatments to prisoners. Section 35 (2) (e) of the Constitution provides that everyone who is detained, including every sentenced prisoner, has the right to the conditions of detention that are consistent with human dignity as well as the provision, at state expense, of medical treatment. In addition section 35 (2) (f) entitles a detained person to be visited by his or her chosen medical practitioner. Section 237 in turn provides that all constitutional obligations must be performed diligently and without delay. Section 21 (2) (b) (vi) enjoins the Director-General to "issue, and promote adherence to norms and standards on health matters, including health services for convicted persons and persons awaiting trial."
In Van Biljon v Minister of Correctional Services 1997 (6) BCLR 789 (C). The applicants in this case were four sentenced HIV-infected prisoners who applied for a declaratory order to medical treatment for the provision of expensive anti-retroviral(ARV) medications. The minister argued that the state was only obliged to provide the applicants with the same standard of care as was provided in state hospitals, where use of the drugs was limited and as a result the applicants would not have qualified for the drugs under the policy in place in state hospitals. The court granted the order, in deciding what is "adequate", there must be regard for "what the state can afford". Prison authorities cannot simply plead poverty, they have to make out a case that they "cannot afford a particular form of medical treatment or that the provision of such medical treatment would place an unwarranted burden on the state". If it is proved that "anything less than a particular form of medical treatment would not be adequate, the prisoner has a constitutional right to that form of medical treatment", subject to the considerations of available resources.
Interestingly, what is "adequate" medical treatment in prison may include services that are not ordinarily provided for in the public sector. This is because prison conditions may place the health of detainees at significantly higher risk to infectious diseases like tuberculosis than that of people outside the prison (Petersilia, 2001) . At that time, both the state's and prisoners' medical experts recognised that ARV treatment was the "state of the art' medical treatment" for HIV infection that was generally unavailable in the public health system. Of the four applicants, only the first two were already in possession of prescription for ARV medicines.
Despite the medicines being unavailable in the public sector, the Court nevertheless directed the state "to supply first and second applicants" with ARV medications which had been prescribed for them, for as long as these medications are prescribed for them on medical grounds. But the Court refused to make a general order regarding the provision of ARV treatments to other similarly situated prisoners. Its decision was restricted to the particular facts before it, one of which was the state's failure to show why it was unable to afford treating those particular prisoners.
In N and Others v Government of Republic of South Africa (No 1) 2006 (6) SA 542 (D). The applicants were 15 prisoners incarcerated at the Westville Correctional Services who had HIV/AIDS and who qualified for antiretroviral treatments (ARV) under the Department of Health's Operational (Operational Plan). They sought orders against the respondents (various government officials) to the effect that they should be provided these medications with supportive facilities and health providers.
The orders were sought on the basis that the respondents were in breach of their constitutional obligations to ensure that the applicants and other HIV/AIDS-infected prisoners received adequate medical treatments in that they (the MCSER Publishing, Rome-Italy Vol 4 No 13 November 2013 respondents) were delaying, without good cause, their fulfillment of those obligations.
The court granted the orders sought, saying section 237 meant that an otherwise reasonable but unreasonable implemented programme aimed at the fulfillment of the State's constitutional obligations would be in breach of the obligations concerned. The respondents' implementation of the laws and policies pertaining to their provision of adequate medical treatments to HIV/AIDS-infected prisoners as unreasonable in that it was inflexible and was aimed primarily at the general public rather than prisoners and was also being characterised by unjustified and unexplained delays. Furthermore, the treatments and medical care afforded the applicants and other HIV/AIDS-infected prisoners at WCC were neither adequate nor reasonable. Consequently, the respondents had fallen short of their constitutional and legislative obligations to the applicants (Matlala, 2007) .
According to section 79 of the Correctional Services Act 111 of 1998 that states that any person serving any sentence in a prison, and who, based on the written evidence of the medical practitioner treating that person, is diagnosed as being in the final phase of any terminal disease or condition, may be considered for placement correctional supervision or on parole to die a consolatory and dignified death.
In DP v Minister of Correctional Services (Unreported judgment, case no: 6399/04, TPD), the applicant had committed armed robbery and was sentenced to 15 years imprisonment. He was admitted to the prison hospital at an early stage of his imprisonment with leukemia and was given an estimated life expectancy of one to two years. At the time of the application for parole on medical grounds, this life expectancy had dropped from one year to three months. The Parole Board refused the application for parole and this decision was approved by the Head of the Prison. The prisoner made an application to review the decision to refuse his release on medical grounds.
The court set aside the initial decision and ruled that the prisoner should be placed on parole subject to the following conditions: that he be monitored by the Department of Community Corrections in accordance with the statutes and regulations pertaining to Correctional Services; that he continued to be under the supervision of his doctor at the local hospital; in the event of his being discharged from the hospital, that he be placed under the care of his wife at their home; that he be under house arrest except for being allowed to undergo any medical treatment at any hospital, clinic, doctors consulting rooms or hospice. The judge commented that there is a tension between the necessity of imprisonment and the need to be compassionate towards someone suffering from a terminal illness.
The applicant's doctor noted that prison conditions were not conducive to the applicant's medical treatment. It was difficult to administer medication; he was exposed to opportunistic infections from other sick prisoners; his state of health required daily palliative care and regular hospice intervention but there are no Department of Community Services (DCS) doctors skilled in providing such care; and prison officials did not provide him with the specific food prescribed for his condition, ostensibly as a result of budget constraints.
On Significantly, the judge equated the refusal to place the applicant on medical parole with an infringement of his inherent right to dignity. The judge held that the refusal further violated his rights not to be treated or punished in cruel, inhuman or degrading way-Section 12 (1) (e); to have access to health care services-Section 27 (1) (a); to be detained in conditions consistent with human dignity, including nutrition and medical treatment Section 35 (2) (e); to access to information Section 32 (1) (a) and (b); to just administrative action-Section 33 (1) and (2).
Legal Frameworks that Provides the Right to Have Access to Health Care Services

The National Health Act
This Act came into force in May 2005 and it is the most important piece of legislation that helped to implement the Constitutional rights on health care. Although there are other pieces of legislation that deal with health care rights, but the National Health Act is the most important statute that gives clear direction on health rights in South Africa. It aims to; protect, respect, promote and fulfill the rights of people of South Africa to progressively realize the constitutional rights to health and provide an equitable manner available to the population equitable and efficiency, establish a national system MCSER Publishing, Rome-Italy Vol 4 No 13 November 2013 that will provide people with the best possible health services that available resources can afford.
The Mental Health Care Act 17 of 2002
This Act recognises that health is a state of physical, mental and social well-being and that mental health care services should be provided at all levels of the health system. It aims to; regulate mental health care in a way that makes the best possible mental health care, treatment and rehabilitation services available to the population, equitably, efficiently and in the best interest of the mental health care users within its limited available resources, set out rights and duties of the mental health care user, and the duties of mental health care providers, respect the human dignity and privacy of every mental health care user.
The Sterilization Act 12 of 1998
The Act allows the right to sterilisation and sets out the circumstances when a sterilisation can be performed. The Sterilisation Act also deals with the sterilisation of people with a severe mental disability. It explains what severe mental disability means and who needs to consent when a person has a severe mental disability, and wants or need to be sterilized. This Act defines sterilisation as a surgical operation to make a woman incapable of falling pregnant. It recognizes; that the Constitution protects the right to bodily and psychological integrity of persons which includes the right to make decision concerning reproduction and the right security in and control of their bodies, that both women and men have the right to be informed of and to have access to safe, effective, affordable and acceptable methods of fertility regulation.
The Medical Schemes Act
This Act came into operation on 20 November, 1998. This Act protects the interests of members of medical schemes by setting out the guidelines on the terms and conditions for membership of schemes in terms of Sections 20-28.
The Act prohibits unfair discrimination on a number of grounds and risk rating, in other words, making people pay more because they are seen as being part of a 'higher risk' group. The Act prescribes that the premiums (what people have to pay) must be based on, income and / or the number of dependents, and except on any other grounds, including sex, past or present state of health of the applicant or the applicant's dependents, or the frequency of providing relevant health services to the applicant or dependants of the applicant.
However, the Act does impose certain penalties for late joiners to medical schemes. A late joiner means an applicant or the dependent of an applicant who, at the date of the application for membership, is 40 or older and has not been a member of another medical scheme during a period of two years before applying for membership in terms of section 1 of the Act.
The Correctional Services Act
This Act places a duty on the Department of Correctional Services to provide all prisoners with adequate health care services. The Department must provide, within its available resources, adequate health care services, based on the principles of primary health care, in order to allow every prisoner live a healthy life in terms of section 12(1). The Act says that every prisoner has the right to adequate medical treatment, but no prisoner has a right to cosmetic medical treatment, such as the removal of tattoos or implants of breasts at State's expense.
The Act also says that every prisoner has the right to be visited and examined by a medical practitioner of his or her choice and may be treated by this practitioner as long as the Head of Prison has given permission. In this kind of case, the prisoner will have to pay for the medical treatment-Section 12 (3).
The Children's Act
Section 11 (3) of the Act states that a child with disability or chronic illness has the right not to be subjected to medical, social, cultural or religious practices that are detrimental to his or her health, well being or dignity. The Act also restricts virginity testing and outlaws female genital mutilation or circumcision.
